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its advisors or to other persons, in-
volved in the planning, financing, prep-
aration or execution of such tender 
offer; 

(ii) To the issuer whose securities are 
sought or to be sought by such tender 
offer, to its officers, directors, part-
ners, employees or advisors or to other 
persons, involved in the planning, fi-
nancing, preparation or execution of 
the activities of the issuer with respect 
to such tender offer; or 

(iii) To any person pursuant to a re-
quirement of any statute or rule or 
regulation promulgated thereunder. 

(2) The persons referred to in para-
graph (d)(1) of this section are: 

(i) The offering person or its officers, 
directors, partners, employees or advi-
sors; 

(ii) The issuer of the securities 
sought or to be sought by such tender 
offer or its officers, directors, partners, 
employees or advisors; 

(iii) Anyone acting on behalf of the 
persons in paragraph (d)(2)(i) of this 
section or the issuer or persons in para-
graph (d)(2)(ii) of this section; and 

(iv) Any person in possession of ma-
terial information relating to a tender 
offer which information he knows or 
has reason to know is nonpublic and 
which he knows or has reason to know 
has been acquired directly or indirectly 
from any of the above. 

[45 FR 60418, Sept. 12, 1980]

§ 240.14e–4 Prohibited transactions in 
connection with partial tender of-
fers. 

(a) Definitions. For purposes of this 
section: 

(1) The amount of a person’s ‘‘net 
long position’’ in a subject security 
shall equal the excess, if any, of such 
person’s ‘‘long position’’ over such per-
son’s ‘‘short position.’’ For the pur-
poses of determining the net long posi-
tion as of the end of the proration pe-
riod and for tendering concurrently to 
two or more partial tender offers, secu-
rities that have been tendered in ac-
cordance with the rule and not with-
drawn are deemed to be part of the per-
son’s long position. 

(i) Such person’s long position is the 
amount of subject securities that such 
person: 

(A) Or his agent has title to or would 
have title to but for having lent such 
securities; or 

(B) Has purchased, or has entered 
into an unconditional contract, binding 
on both parties thereto, to purchase 
but has not yet received; or 

(C) Has exercised a standardized call 
option for; or 

(D) Has converted, exchanged, or ex-
ercised an equivalent security for; or 

(E) Is entitled to receive upon con-
version, exchange, or exercise of an 
equivalent security. 

(ii) Such person’s short position, is the 
amount of subject securities or subject 
securities underlying equivalent secu-
rities that such person: 

(A) Has sold, or has entered into an 
unconditional contract, binding on 
both parties thereto, to sell; or 

(B) Has borrowed; or 
(C) Has written a non-standardized 

call option, or granted any other right 
pursuant to which his shares may be 
tendered by another person; or 

(D) Is obligated to deliver upon exer-
cise of a standardized call option sold 
on or after the date that a tender offer 
is first publicly announced or other-
wise made known by the bidder to 
holders of the security to be acquired, 
if the exercise price of such option is 
lower than the highest tender offer 
price or stated amount of the consider-
ation offered for the subject security. 
For the purpose of this paragraph, if 
one or more tender offers for the same 
security are ongoing on such date, the 
announcement date shall be that of the 
first announced offer. 

(2) The term equivalent security 
means: 

(i) Any security (including any op-
tion, warrant, or other right to pur-
chase the subject security), issued by 
the person whose securities are the 
subject of the offer, that is imme-
diately convertible into, or exchange-
able or exercisable for, a subject secu-
rity, or 

(ii) Any other right or option (other 
than a standardized call option) that 
entitles the holder thereof to acquire a 
subject security, but only if the holder 
thereof reasonably believes that the 
maker or writer of the right or option 
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has title to and possession of the sub-
ject security and upon exercise will 
promptly deliver the subject security. 

(3) The term subject security means a 
security that is the subject of any ten-
der offer or request or invitation for 
tenders. 

(4) For purposes of this rule, a person 
shall be deemed to ‘‘tender’’ a security 
if he: 

(i) Delivers a subject security pursu-
ant to an offer, 

(ii) Causes such delivery to be made, 
(iii) Guarantees delivery of a subject 

security pursuant to a tender offer, 
(iv) Causes a guarantee of such deliv-

ery to be given by another person, or 
(v) Uses any other method by which 

acceptance of a tender offer may be 
made. 

(5) The term partial tender offer means 
a tender offer or request or invitation 
for tenders for less than all of the out-
standing securities subject to the offer 
in which tenders are accepted either by 
lot or on a pro rata basis for a specified 
period, or a tender offer for all of the 
outstanding shares that offers a choice 
of consideration in which tenders for 
different forms of consideration may be 
accepted either by lot or on a pro rata 
basis for a specified period. 

(6) The term standardized call option 
means any call option that is traded on 
an exchange, or for which quotation in-
formation is disseminated in an elec-
tronic interdealer quotation system of 
a registered national securities asso-
ciation. 

(b) It shall be unlawful for any person 
acting alone or in concert with others, 
directly or indirectly, to tender any 
subject security in a partial tender 
offer: 

(1) For his own account unless at the 
time of tender, and at the end of the 
proration period or period during which 
securities are accepted by lot (includ-
ing any extensions thereof), he has a 
net long position equal to or greater 
than the amount tendered in: 

(i) The subject security and will de-
liver or cause to be delivered such se-
curity for the purpose of tender to the 
person making the offer within the pe-
riod specified in the offer; or 

(ii) An equivalent security and, upon 
the acceptance of his tender will ac-
quire the subject security by conver-

sion, exchange, or exercise of such 
equivalent security to the extent re-
quired by the terms of the offer, and 
will deliver or cause to be delivered the 
subject security so acquired for the 
purpose of tender to the person making 
the offer within the period specified in 
the offer; or 

(2) For the account of another person 
unless the person making the tender: 

(i) Possesses the subject security or 
an equivalent security, or 

(ii) Has a reasonable belief that, upon 
information furnished by the person on 
whose behalf the tender is made, such 
person owns the subject security or an 
equivalent security and will promptly 
deliver the subject security or such 
equivalent security for the purpose of 
tender to the person making the ten-
der. 

(c) This rule shall not prohibit any 
transaction or transactions which the 
Commission, upon written request or 
upon its own motion, exempts, either 
unconditionally or on specified terms 
and conditions. 

[49 FR 13870, Apr. 9, 1984, as amended at 50 
FR 8102, Feb. 28, 1985. Redesignated and 
amended at 55 FR 50320, Dec. 6, 1990]

§ 240.14e–5 Prohibiting purchases out-
side of a tender offer. 

(a) Unlawful activity. As a means rea-
sonably designed to prevent fraudulent, 
deceptive or manipulative acts or prac-
tices in connection with a tender offer 
for equity securities, no covered person 
may directly or indirectly purchase or 
arrange to purchase any subject securi-
ties or any related securities except as 
part of the tender offer. This prohibi-
tion applies from the time of public an-
nouncement of the tender offer until 
the tender offer expires. This prohibi-
tion does not apply to any purchases or 
arrangements to purchase made during 
the time of any subsequent offering pe-
riod as provided for in § 240.14d–11 if the 
consideration paid or to be paid for the 
purchases or arrangements to purchase 
is the same in form and amount as the 
consideration offered in the tender 
offer. 

(b) Excepted activity. The following 
transactions in subject securities or re-
lated securities are not prohibited by 
paragraph (a) of this section: 
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